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requests during the preceding calendar
year to the Speaker of the House of
Representatives and to the President of
the Senate. The report shall include:

(a) The number of determinations
made by National Endowment for the
Arts not to comply with requests for
records made to the agency under the
provisions of this part and the reasons
for each such determination;

(b) The number of appeals made by
persons under such provision, the re-
sult of such appeals, and the reasons
for the action upon each appeal that
results in the denial of information;

(c) The names and titles or positions
of each person responsible for the de-
nial of records requested under the pro-
visions of this part and the number of
instances of participation for each;

(d) The results of each proceeding
conducted pursuant to 5 TU.S.C.
5562(a)(4)(F'), as amended, including a re-
port of the disciplinary action taken
against the officer of employee who
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was
not taken;

(e) A copy of every rule made by the
Foundation implementing the provi-
sions of the FOIA.

(f) A copy of the fee schedule and the
total amount of fees collected by the
agency for making records available
under this section; and

(g) Such other information as indi-
cates efforts to administer the provi-
sions of the FOIA, as amended.

[62 FR 48266, Dec. 21, 1987, as amended at 79
FR 9622, Feb. 20, 2014]

PART 1105—STANDARDS OF
CONDUCT FOR EMPLOYEES

AUTHORITY: 5 U.S.C. 7301.

SOURCE: 68 FR 52702, Sept. 5, 2003, unless
otherwise noted.

§1105.1 Cross-reference to employee
ethical conduct standards and fi-
nancial disclosure and financial in-
terests regulations.

Employees of the National Endow-
ment for the Arts and the National En-
dowment for the Humanities are sub-
ject to the executive branchwide stand-
ards of ethical conduct at 5 CFR part

§1110.1

263b; the executive branch employees
responsibilities and conduct regula-
tions at 5 CFR part 735; the executive
branch financial disclosure regulations
at 5 CFR part 2634, and the executive
branch financial interests regulations
at 5 CFR part 2640. Employees of the
National Endowment for the Arts are
also subject to that Agency’s regula-
tions at 5 CFR part 6501, which supple-
ment the executive branchwide stand-
ards of conduct at 5 CFR part 2635. Em-
ployees of the National Endowment for
the Humanities are also subject to that
Agency’s regulations at 5 CFR part
6601, which supplement the executive
branchwide standards of conduct at 5
CFR part 2635.

PART 1110—NONDISCRIMINATION
IN FEDERALLY ASSISTED PRO-
GRAMS

Sec.

1110.1 Purpose.

1110.2 Application of part.

1110.3 Discrimination prohibited.

1110.4 Assurances required.

1110.5 Illustrative applications.

1110.6 Compliance information.

1110.7 Conduct of investigations.

1110.8 Procedure for effecting compliance.

1110.9 Hearings.

1110.10 Decisions and notices.

1110.11 Judicial review.

1110.12 Effect on other regulations; forms
and instructions.

1110.13 Definitions.

APPENDIX A TO PART 1110—FEDERAL FINAN-
CIAL ASSISTANCE TO WHICH THIS PART AP-
PLIES

AUTHORITY: 42 U.S.C. 2000d-2000d-7.

SOURCE: 38 FR 17991, July 5, 1973, unless
otherwise noted.

§1110.1 Purpose.

The purpose of this part is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the ‘“Act”’), 42 U.S.C. 2000d
et seq., to the end that no person in the
United States shall, on the ground of
race, color, or national origin, be ex-
cluded from participation in, be denied
the benefits of, or be otherwise sub-
jected to discrimination under any pro-
gram or activity receiving Federal fi-
nancial assistance from the National
Endowment for the Arts, the National
Endowment for the Humanities, or the

329



§1110.2

Institute of Museum and Library Serv-
ices.

[62 FR 66826, Dec. 22, 1997]

§1110.2 Application of part.

This part applies to any program for
which Federal financial assistance is
authorized under a law administered by
the National Endowment for the Arts,
the National Endowment for Human-
ities, or the Institute of Museum and
Library Services, including the types
of Federal financial assistance listed in
appendix A of this part. It applies to
money paid, property transferred, or
other Federal financial assistance ex-
tended after the effective date of the
part, including assistance pursuant to
an application approved prior to such
date. It also applies to federal financial
assistance extended to any such pro-
gram prior to the effective date of this
part under a contract or grant where
the term of the contract or grant con-
tinues beyond such date or where the
assistance was to provide real or per-
sonal property and the recipient or his
transferee continues to use or retain
ownership or possession of the property
(see §1110.4(a)(1)). This part does not
apply to (a) any Federal financial as-
sistance by way of insurance or guar-
anty contract, (b) any assistance to
any individual who is the ultimate ben-
eficiary under any such program, or (c)
any employment practice, under any
such program, of any employer, em-
ployment agency, or labor organiza-
tion, except to the extent described in
§1110.3. The fact that a type of Federal
financial assistance is not listed in ap-
pendix A shall not mean, if title VI of
the Act is otherwise applicable, that a
program is not covered. Other types of
Federal financial assistance under stat-
utes now in force or hereinafter en-
acted may be added to this list by no-
tice published in the FEDERAL REG-
ISTER.

[38 FR 17991, July 5, 1973, as amended at 62
FR 66826, Dec. 22, 1997; 68 FR 51384, Aug. 26,
2003]

§1110.3 Discrimination prohibited.

(a) General. No person in the United
States shall, on grounds of race, color,
or national origin be excluded from
participation in, be denied the benefits

45 CFR Ch. XI (10-1-20 Edition)

of, or be otherwise subjected, to dis-
crimination under any program to
which this part applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this part applies may
not directly or through contractual or
other arrangements, on the ground of
race, color, or national origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any service, financial aid, or
other benefit provided under the pro-
gram;

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but
only to the extent set forth in para-
graph (c¢) of this section).

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
will be provided under any such pro-
gram, or the class of individuals to be
afforded an opportunity to participate
in any such program, may not directly
or through contractual or other ar-
rangements, utilize criteria or methods
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of administration which have the effect
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program as respects individuals of a
particular race, color, or national ori-
gin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
regulation applies, on the grounds of
race, color, or national origin; or with
the purpose or effect of defeating or
substantially impairing the accom-
plishment of the objectives of the Act
or this regulation.

(4) As used in this section, the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6) This regulation does not prohibit
the consideration of race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability
of, or participation in, the program or
activity receiving Federal financial as-
sistance, on the grounds of race, color,
or national origin. Where previous dis-
criminatory practice or usage tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program or activity to
which this regulation applies the appli-
cant or recipient has an obligation to
take reasonable action to remove or
overcome the consequences of the prior
discriminatory practice or usage, and
to accomplish the purposes of the Act.

§1110.3

(c) Employment practices. (1) Where a
primary objective of the Federal finan-
cial assistance to a program to which
this part applies is to provide employ-
ment, a recipient may not directly or
through contractual or other arrange-
ments subject an individual to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising employment, layoff or termi-
nation, upgrading, demotion, or trans-
fer, rates of pay or other forms of com-
pensation and use of facilities), includ-
ing programs where a primary objec-
tive of the Federal financial assistance
is (i) to assist such individuals through
employment to meet expenses incident
to the commencement or continuation
of their education or training or (ii) to
provide work experience which contrib-
utes to the education or training of
such individuals or (iii) to reduce the
unemployment of such individuals or
to help them through employment to
meet subsistence needs.

(2) The requirements applicable to
construction employment under any
such program shall be those specified
in or pursuant to Executive Order 11246
or any executive order which super-
sedes it.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the grounds of race, color, or
national origin in the employment
practices of the recipient or other per-
sons subject to the regulation tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the provisions of
the foregoing subparagraph of this
paragraph (c) shall apply to the em-
ployment practices of the recipient or
other persons subject to the regulation,
to the extent necessary to assure
equality of opportunity to and non-

discriminatory treatment of, bene-
ficiaries.
(d) Medical emergencies. Notwith-

standing the foregoing provisions of
this section, a recipient of Federal fi-
nancial assistance shall not be deemed
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to have failed to comply with para-
graph (a) of this section if immediate
provision of a service or other benefit
to an individual is necessary to prevent
his death or serious impairment of his
health and such service or other ben-
efit cannot be provided except by or
through a medical institution which
refuses or fails to comply with para-
graph (a) of this section.

§1110.4 Assurances required.

(a) General. (1) Every application for
Federal financial assistance to which
this part applies, and every application
for Federal financial assistance to pro-
vide a facility shall, as a condition to
its approval and the extension of any
Federal financial assistance pursuant
to the application, contain or be ac-
companied by an assurance that the
program will be conducted or the facil-
ity operated in compliance with all re-
quirements imposed by or pursuant to
this part. In the case where the Federal
financial assistance is to provide or is
in the form of personal property, or
real property or interest therein or
structures thereon, the assurance shall
obligate the recipient, or, in the case of
a subsequent transfer, the transferee,
for the period during which the prop-
erty is used for a purpose for which the
Federal financial assistance is ex-
tended or for another purpose involving
the provision of similar services and
benefits, or for as long as the recipient
retains ownership or possession of the
property, whichever is longer; and any
other type or form of assistance, the
assurances shall be in effect for the du-
ration of the period during which Fed-
eral financial assistance is extended to
the program. The responsible Endow-
ment official shall specify the form of
the foregoing assurances and the ex-
tent to which like assurances will be
required of subgrantees, contractors
and subcontractors, successors in in-
terest, and other participants. Any
such assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which was acquired
with Federal financial assistance, or in
the case where Federal financial assist-
ance is provided in the form of a trans-
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fer of real property or interest therein
from the Federal Government, the in-
strument effecting or recording the
transfer, shall contain a covenant run-
ning with the land assuring non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. Where no
transfer of property is involved, but
property is improved with Federal fi-
nancial assistance, the recipients shall
agree to include such a covenant in any
subsequent transfer of such property.
Where the property is obtained from
the Federal Government, such cov-
enant may also include a condition
coupled with a right to be reserved by
the Endowment to revert title to the
property in the event of a breach of the
covenant where, in the discretion of
the responsible Endowment official,
such a condition and right of reverter
is appropriate to the statute under
which the real property is obtained and
to the nature of the grant and the
grantee. In the event a transferee of
real property proposes to mortgage or
otherwise encumber the real property
as security for financing construction
of new, or improvement of existing, fa-
cilities on such property for the pur-
poses for which the property was trans-
ferred, the Chairman of the Endow-
ment concerned may agree, upon re-
quest of the transferee and if necessary
to accomplish such financing, and upon
such conditions as he deems appro-
priate, to forebear the exercise of such
right to revert title for so long as the
lien of such mortgage or other encum-
brance remains effective.

(3) Transfers of surplus property are
subject to regulations issued by the
Administrator of the General Services
Administration. (41 CFR 101-6.2)

(b) Continuing Federal financial assist-
ance. Every application by a State or a
State agency for continuing Federal fi-
nancial assistance to which this part
applies shall as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application (1) contain or be ac-
companied by a statement that the
program is (or, in the case of a new
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program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to this part, and (2) provide
or be accompanied by provision for
such methods of administration for the
program as are found by the respon-
sible Endowment official to give rea-
sonable assurance that the applicant
and all recipients of Federal financial
assistance under such program will
comply with all requirements imposed
by or pursuant to this part.

(c) Elementary and secondary schools.
The requirements of paragraph (a) of
this section with respect to any ele-
mentary or secondary school or school
system shall be deemed to be satisfied
if such school or school system (1) is
subject to a final order of a court of the
United States for the desegregation of
such school or school system, and pro-
vides an assurance that it will comply
with such order, including any future
modification of such order, or (2) sub-
mits a plan for the desegregation of
such school or school system which the
responsible official of the Department
of Health, Education, and Welfare de-
termines is adequate to accomplish the
purposes of the Act and this part with-
in the earliest practicable time and
provides reasonable assurance that it
will carry out such plan. In any case of
continuing Federal financial assist-
ance, the responsible official of the De-
partment of Health, Education, and
Welfare may reserve the right to rede-
termine, after such period as may be
specified by him, the adequacy of the
plan to accomplish the purposes of the
Act and this part. In any case in which
a final order of a court of the United
States for the desegregation of such
school or school system is entered after
submission of such a plan, such plan
shall be revised to conform to such
final order, including any future modi-
fication of such order.

(d) Assurances from institutions. (1) In
the case of any application for Federal
financial assistance to an institution of
higher education (including assistance
for construction, for research, for a
special training project, or for any
other purpose), the assurance required
by this section shall extend to admis-
sion practices and to all other prac-
tices relating to the treatment of stu-
dents.

§1110.5

(2) The assurance required with re-
spect to an institution of higher edu-
cation or any other institution, insofar
as the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students, or clients of the institu-
tion or to the opportunity to partici-
pate in the provision of services or
other benefits to such individuals, shall
be applicable to the entire institution.

[38 FR 17991, July 5, 1973, as amended at 68
FR 51383, Aug. 26, 2003]

§1110.5 Illustrative applications.

The following examples will illus-
trate the application of the foregoing
provisions to some of the activities for
which Federal financial assistance is
provided by the Endowments. (In all
cases the discrimination prohibited is
discrimination on the ground of race,
color, or national origin prohibited by
title VI of the Act and this part, as a
condition of the receipt of Federal fi-
nancial assistance.)

(a) In a research, training, or other
grant to a university for activities to
be conducted in a graduate school, dis-
crimination in the admission and
treatment of students in the graduate
school is prohibited, and the prohibi-
tion extends to the entire university.

(b) In cases of Federal financial as-
sistance to elementary or secondary
schools, discrimination by the recipi-
ent school district in any of its elemen-
tary or secondary schools, or by the re-
cipient private institution, in the ad-
mission of students, or in the treat-
ment of its students in any aspect of
the educational process, is prohibited.
In this and the following illustration
the prohibition of discrimination in the
treatment of students or other trainees
includes the prohibition of discrimina-
tion among the students or trainees in
the availability or use of any aca-
demic, dormitory, eating, recreational,
or other facilities of the grantee or
other recipient.

(c) In a training grant to a nonaca-
demic institution, discrimination is
prohibited in the selection of individ-
uals to be trained and in their treat-
ment by the grantee during their train-
ing. In a research or demonstration
grant to such an institution, discrimi-
nation is prohibited with respect to
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any educational activity, any provision
of medical or other services and any fi-
nancial aid to individuals incident to
the program.

(d) Where Federal financial assist-
ance is provided to assist in the presen-
tation of artistic and cultural produc-
tions to the public, assurances will be
required that such productions will not
be presented before any audience which
has been selected on a discriminatory
basis.

(e) A recipient may not take action
that is calculated to bring about indi-
rectly what this part forbids it to ac-
complish directly. Thus, a State, in se-
lecting projects to be supported
through a State agency, may not base
its selections on criteria which have
the effect of defeating or substantially
impairing accomplishment of the ob-
jectives of the Federal financial assist-
ance as respects individuals of a par-
ticular race, color, or national origin.

(f) In some situations even though
past discriminatory practices have
been abandoned, the consequences of
such practices continue to impede the
full availability of a benefit. If the ef-
forts required of the applicant or re-
cipient under §1110.6(d) to provide in-
formation as to the availability of the
program or activity, and the rights of
beneficiaries under this regulation,
have failed to overcome these con-
sequences, it will become necessary for
such applicant or recipient to take ad-
ditional steps to make the benefits
fully available to racial and nation-
ality groups previously subjected to
discrimination. This action might take
the form, for example of special ar-
rangements for obtaining referrals or
making selections which will insure
that groups previously subjected to dis-
crimination are adequately served.

(g) Even though an applicant or re-
cipient has never used discriminatory
policies, the services and benefits of
the program or activity it administers
may not in fact be equally available to
some racial or nationality groups. In
such circumstances an applicant or re-
cipient may properly give special con-
sideration to race, color, or national
origin to make the benefits of its pro-
gram more widely available to such
groups, not then being adequately
served. For example, where a univer-
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sity is not adequately serving members
of a particular racial or nationality
group, it may establish special recruit-
ment policies to make its program bet-
ter known and more readily available
to such group, and take other steps to
provide that group with more adequate
service.

[38 FR 17991, July 5, 1973, as amended at 68
FR 51383, Aug. 26, 2003]

§1110.6 Compliance information.

(a) Cooperation and assistance. The re-
sponsible Endowment official shall, to
the fullest extent practicable, seek the
cooperation of recipients in obtaining
compliance with this part and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Endowment official
timely, complete and accurate compli-
ance reports at such times, and in such
form and containing such information,
as the responsible Endowment official
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. In the case in which a
primary recipient extends Federal fi-
nancial assistance to any other recipi-
ent, such other recipient shall also sub-
mit such compliance reports to the pri-
mary recipient as may be necessary to
enable the primary recipient to carry
out its obligations under this part.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Endowment official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution or
person and this agency, institution or
person shall fail or refuse to furnish
this information, the recipient shall so
certify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
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and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Endowment official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this part.

[38 FR 17991, July 5, 1973, as amended at 68
FR 51384, Aug. 26, 2003]

§1110.7 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Endowment official shall
from time to time review the practices
of recipients to determine whether
they are complying with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this part may by
himself or by a representative file with
the responsible Endowment official a
written complaint. A complaint must
be filed not later than ninety days
from the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended by the responsible Endowment
official.

(c) Investigations. The responsible En-
dowment official will make a prompt
investigation whenever a compliance
review, report, complaint, or any other
information indicates a possible failure
to comply with this part. The inves-
tigation should include, where appro-
priate, a review of the pertinent prac-
tices and policies of the recipient, the
circumstances under which the possible
noncompliance with this part occurred,
and other factors relevant to a deter-
mination as to whether the recipient
has failed to comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the responsible
Endowment official will so inform the
recipient and the matter will be re-
solved by informal means whenever
possible. If it has been determined that
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided for in §1110.8.

(2) If an investigation does not war-
rant action pursuant to paragraph

§1110.8

(d)(1) of this section, the responsible
Endowment official will so inform the
recipient and the complainant, if any,
in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

§1110.8 Procedure for effecting com-
pliance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to, (1) a reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with §1110.4. If an
applicant fails or refuses to furnish an
assurance required under §1110.4 or
otherwise fails to comply with that
section, Federal financial assistance
may be refused in accordance with the
procedures of paragraph (c) of this sec-
tion. The Endowment concerned shall
not be required to provide assistance in
such a case during the pendency of the
administrative proceedings under such
paragraph, except that such Endow-
ment shall continue assistance during
the pendency of such proceedings
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where such assistance is due and pay-
able pursuant to an application there-
for approved prior to the effective date
of this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the responsible Endow-
ment official has advised the applicant
or recipient of his failure to comply
and has determined that compliance
cannot be secured by voluntary means,
(2) there has been an express finding on
the record, after opportunity for hear-
ings, of a failure by the applicant or re-
cipient to comply with a requirement
imposed by or pursuant to this part, (3)
the action has been approved by the
Chairman of the Endowment con-
cerned, and (4) the expiration of 30 days
after the Chairman has filed with the
Committee of the House and the Com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall
be limited to the particular political
entity, or part thereof, or other appli-
cant or recipient as to whom such a
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such
noncompliance has been so found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible Endow-
ment official has determined that com-
pliance cannot be secured by voluntary
means, (2) the recipient or other person
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration
of at least 10 days from the mailing of
such notice to the recipient or other
person. During this period of at least 10
days, additional efforts shall be made
to persuade the recipient or other per-
son to comply with this part and to
take such corrective action as may be
appropriate.
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§1110.9 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §1110.8(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either:

(1) Fix a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request of the responsible Endowment
official that the matter be scheduled
for hearing or

(2) Advise the applicant or recipient
that the matter in question has been
set down for hearing at a stated place
and time. The time and place so fixed
shall be reasonable and shall be subject
to change for cause. The complainant,
if any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
under this paragraph or to appear at a
hearing for which a date has been set
shall be deemed to be a waiver of the
right of a hearing under section 602 of
the Act and §1110.8(c) of this part and
consent to the making of a decision on
the basis of such information as is
available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Endowment concerned in Washington,
DC, at a time fixed by the responsible
Endowment official unless he deter-
mines that the convenience of the ap-
plicant or recipient or of the Endow-
ment requires that another place be se-
lected. Hearings shall be held before
the responsible Endowment official or,
at his discretion, before a hearing ex-
aminer designated in accordance with
section 11 of the Administrative Proce-
dure Act.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Endowment shall have
the right to be represented by counsel.
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(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 5564—
557 (sections 5-8 of the Administrative
Procedure Act), and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Endowment and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence entered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Comsolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this Regulation with
respect to two or more Federal stat-
utes, authorities, or other means by
which Federal financial assistance is
extended and to which this part ap-
plies, or noncompliance with this part
and the regulations of one or more
other Federal departments or agencies
issued under title VI of the Act, the
Chairman of the Endowment concerned
may, by agreement with such other de-
partments or agencies where applica-
ble, provide for the conduct of consoli-
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dated or joint hearings and for the ap-
plication to such hearings of rules or
procedures not inconsistent with this
part. Final decisions in such cases, in-
sofar as this regulation is concerned,
shall be made in accordance with
§1110.10.

[38 FR 17991, July 5, 1973, as amended at 68
FR 51384, Aug. 26, 2003]

§1110.10 Decisions and notices.

(a) Decision by person other than the
responsible Endowment official. If the
hearing is held by a hearing examiner
such hearing examiner shall either
make an initial decision, if so author-
ized, or certify the entire record in-
cluding his recommended findings and
proposed decision to the responsible
Endowment official for a final decision,
and a copy of such initial decision or
certification shall be mailed to the ap-
plicant or recipient. Where the initial
decision is made by the hearing exam-
iner the applicant or recipient may
within 30 days of the mailing of such
notice of initial decision file with the
responsible Endowment official his ex-
ceptions to the initial decision, with
his reasons therefor. In the absence of
exceptions, the responsible Endowment
official may on his own motion within
45 days after the initial decision serve
on the applicant or recipient a notice
that he will review the decision. Upon
the filing of such exceptions or of such
notice of review the responsible Endow-
ment official shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall constitute the final decision of
the responsible Endowment official.

(b) Decisions on record or review by the
responsible Endowment official. When-
ever a record is certified to the respon-
sible Endowment official for decision
or he reviews the decision of a hearing
examiner pursuant to paragraph (a) of
this section, or whenever the respon-
sible Endowment official conducts the
hearing, the applicant or recipient
shall be given reasonable opportunity
to file with him briefs or other written
statements of its contentions, and a
copy of the final decision of the respon-
sible Endowment official shall be given
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in writing to the applicant or recipient
and to the complainant if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §1110.9(a) a decision shall
be made by the responsible Endowment
official on the record and a copy of
such decision shall be given in writing
to the applicant or recipient, and to
the complainant, if any.

(d) Rulings required. Each decision of
a hearing officer or responsible Endow-
ment official shall set forth his ruling
on each finding, conclusion, or excep-
tion presented, and shall identify the
requirement or requirements imposed
by or pursuant to this part with which
it is found that the applicant or recipi-
ent has failed to comply.

(e) Approval by Chairman. Any final
decision of a responsible Endowment
official (other than the Chairman)
which provides for the suspension or
termination of, or the refusal to grant
or continue Federal financial assist-
ance, or the imposition of any other
sanction available under this part or
the Act, shall promptly be transmitted
to the Chairman, who may approve
such decision, may vacate it, or remit
or mitigate any sanction imposed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
part, including provisions designed to
assure that no Federal financial assist-
ance to which this regulation applies
will thereafter be extended to the ap-
plicant or recipient determined by such
decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this part, or to have otherwise
failed to comply with this part, unless
and until it corrects its noncompliance
and satisfies the responsible Endow-
ment official that it will fully comply
with this part.

(g) Post termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
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the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this regulation
and provides reasonable assurance that
it will fully comply with this regula-
tion. (An elementary or secondary
school or school system which is un-
able to file an assurance of compliance
with §1110.3 shall be restored to full eli-
gibility to receive Federal financial as-
sistance, if it files a court order or a
plan for desegregation which meets the
requirements of §1110.4(c), and provides
reasonable assurance that it will com-
ply with this court order or plan.)

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Endowment official to re-
store fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (g)(1) of this section. If the
responsible Endowment official deter-
mines that those requirements have
been satisfied, he shall restore such eli-
gibility.

(3) If the responsible Endowment offi-
cial denies any such request, the appli-
cant or recipient may submit a request
for a hearing in writing, specifying why
it believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible En-
dowment official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section. While
proceedings under this paragraph are
pending, the sanctions imposed by the
order issued under paragraph (f) of this
section shall remain in effect.

[38 FR 17991, July 5, 1973, as amended at 68
FR 51384, Aug. 26, 2003]
§1110.11 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.
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§1110.12 Effect on other regulations;
forms and instructions.

(a) Effects on other regulations. Noth-
ing in this part shall be deemed to su-
persede any of the following (including
future amendments thereof): (1) Execu-
tive Orders 10925, 11114, and 11246, and
regulations issued thereunder, or (2)
Executive Order 11063 and regulations
issued thereunder or any other regula-
tions or instructions insofar as such
order, regulations, or instructions pro-
hibit discrmination on the grounds of
race, color, or national origin in any
program or situation to which this part
is inapplicable, or prohibit discrimina-
tion on any other ground.

(b) Forms and instructions. Each re-
sponsible Endowment official shall
issue and promptly make available to
interested persons forms and detailed
instructions and procedures for effec-
tuating this part as applied to pro-
grams to which this part applies and
for which he is responsible.

(c) Supervision and coordination. The
Chairman of an Endowment may from
time to time assign to other officials of
the Endowment or to officials of other
departments or agencies of the Govern-
ment, with the consent of such depart-
ments or agencies, responsibilities in
connection with the effectuation of the
purposes of title VI of the Act and this
part, including the achievement of ef-
fective coordination and maximum
uniformity within the Endowment and
within the executive branch of the
Government in the application of title
VI and this part of similar programs
and in similar situations. Any action
taken, determination made, or require-
ment imposed by an official of another
department or agency acting pursuant
to an assignment of responsibility
under this subsection shall have the
same effect as though such action had
been taken by the responsible official
of this agency.

§1110.13 Definitions.

As used in this part:

(a) The term Foundation means the
National Foundations for the Arts and
the Humanities, and includes the Na-
tional Endowment for the Arts, the Na-
tional Endowment for the Humanities,
the Institute of Museum and Library
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Services, and each of their organiza-
tional units.

(b) The term Endowment means the
National Endowment for the Arts, the
National Endowment for the Human-
ities, or the Institute of Museum and
Library Services.

(c) The term Chairman means the
Chairman of the National Endowment
for the Arts, the Chairman of the Na-
tional Endowment for the Humanities,
or the Director of the Institute of Mu-
seum and Library Services.

(d) The term responsible Endowment
official with respect to any program re-
ceiving Federal financial assistance
means the Chairman of any Endow-
ment or other Endowment official des-
ignated by the Chairman.

(e) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term State
means any one of the foregoing.

(f) The term Federal financial assist-
ance includes (1) grants and loans of
Federal funds, (2) the grant or the do-
nation of Federal property and inter-
ests in property, (3) the detail of Fed-
eral personnel, (4) the sale and lease of,
and the permission to use (on other
than a casual or transient basis), Fed-
eral property or any interest in such
property without consideration or at a
nominal consideration, or at a consid-
eration which is reduced for the pur-
pose of assisting the recipient, or in
recognition of the public interest to be
served by such sale or lease to the re-
cipient, and (b) any Federal agreement,
arrangement, or other contract which
has as one of its purposes the provision
of assistance.

(g) Program or activity and program
mean all of the operations of any enti-
ty described in ©paragraphs (g)(1)
through (4) of this section, any part of
which is extended Federal financial as-
sistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
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agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (g)(1), (2), or (3)
of this section.

(h) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.

(i) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State

45 CFR Ch. XI (10-1-20 Edition)

or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity or any indi-
vidual, in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not
include any ultimate beneficiary.

(j) The term primary recipients means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient.

(k) The term applicant means one
who submits an application, request, or
plan required to be approved by a re-
sponsible Endowment official, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance, and the term application means
such an application, request, or plan.

[38 FR 17991, July 5, 1973, as amended at 62
FR 66826, Dec. 22, 1997; 68 FR 51383, Aug. 26,
2003]

APPENDIX A TO PART 1110—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS
PART APPLIES

1. Assistance to groups for projects and
productions in the arts.

2. Surveys, research and planning in the
arts.

3. Assistance to State arts agencies for
projects and productions in the arts.

4. Support of research in the humanities.

5. Support of educational programs in the
humanities, including the training of stu-
dents and teachers.

6. Assistance to promote the interchange
of information in the humanities.

7. Assistance to foster public under-
standing and appreciation of the humanities.

8. Support of the publication of scholarly
works in the humanities.
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